Application No. 10/539,564 

Reply to Office Action of August 6, 2009 

REMARKS/ARGUMENTS 

Applicants greatly appreciate the withdrawal of the previous rejections. 

The new grounds of rejection, based on Einzinger , Vrba, Guerassimoff and 
WO 02/102158, is traversed. 

The rejection critically relies on WO 02/102158. See page 3 of the Official Action 
dated August 6, 2009. WO 02/102158 was published December 27, 2002, and lists as 
inventors Jean-Philippe Pascal and Nicolas Palangie, the same inventors as listed herein. In 
addition, the present application has a US filing date, based on underlying PCT/EP03/14523, 
of December 18, 2003. Thus, WO 02/102158 was published less than one year before the US 
filing date herein and, because it is published in the French language, does not have a 102(e) 
date. 1 In addition, because the present application and WO 02/102158 have identical 
inventorship WO 02/102158 does not qualify as prior art under 35 U.S.C. 102(a) herein. 

In addition to the above, Applicants have attached hereto a certified English 
translation of their French Priority document, perfecting their claim of priority to December 
19, 2002. This date is before the December 27, 2002, publication date of WO 02/102158 and 
is before the December 20, 2002, publication date of the earliest-published family member 
thereof, FR 282S896. 2 



1 See the attached USPTO flowchart for WIPO publications. 

2 See the attached family data for WO 02/102158. 
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Application No. 10/539,564 

Reply to Office Action of August 6, 2009 

Accordingly, and as the present rejection critically relies on WO 02/102158 which is 
not prior art herein Applicants respectfully request the reconsideration and withdrawal of the 
outstanding rejection and the passage of this case to Issue. 



Respectfully submitted, 




^ McClelland, 
stadt, p.c. 
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Version 1.0 (Nov. 2002) 



FLOWCHARTS FOR 35 U.S.C § 102(e) DATES: 
Apply to all applications and patents, whenever filed 
Chart II: For WIPO publication of International Applications (I As) 



Was the IA filed on or after Nov. 29, 2000? 
- look at the international filing date 



Yes 



No 



Was the WIPO 
publication of the 
IA in English and 
did the IA 
designate the 
U.S.? 



no § 102(e) date 

Reference is prior art as of its 
publication date under § 102(a) or 
(b) no matter what the language of 
publication was. 
Form Paragraph 7. 08 or 7. 09 



Yes 



No 



§ 102(e) date is the 
international filing date 

or an earlier filing date for 
which a benefit is properly 
sought* 

Form Paraeravh 7. 12 



no § 102(e) date 

Reference is prior art as of its 

publication date under 

§ 102(a) or (b) no matter what 

the language of publication 

was. 

Form Paragraph 7.08 or 7.09 



* Consider benefit claims properly made under § 1 19(e) to U.S. provisional applications, § 120 to U.S. 
nonprovisional applications, and § 365(c) involving IAs. Do NOT consider foreign priority claims. 



Glossary of Terms : 

U.S. patent application publication = pre-grant publication by the USPTO under 35 U.S.C. § 122(b) 

International application (IA) = an application filed under the Patent Cooperation Treaty (PCT) 

§ 371 application = an IA that has entered the national stage in the U.S. (35 U.S.C. § 371(c)(1), (2) and (4)) 

November 29, 2000 = the effective date for the amendments to §§ 102(e) and 374 

WIPO = World Intellectual Property Organization 

WIPO Publication = a publication of an IA under PCT Article 21(2) (e.g., Publication No. WO 99/12345) 
§ 111(a) = provision of the patent code that states the filing requirements for nonprovisional applications 
§ 111(b) = provision of the patent code that states the filing requirements for provisional applications 
§ 119(e) = provision of the patent code that allows for priority claims to provisional applications 
§ 119(a)-(d) = provision of the patent code that allows for priority claims to foreign applications 
§ 120 = provision of the patent code that allows for benefit claims to nonprovisional applications 
§ 365(c) = provision of the patent code that allows for benefit claims to international applications 
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